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President’s Letter
by Roger N. Butler, Jr.

TO THE MEMBERSHIP:

By all accounts, OADC'’s annual meeting in Los Colinas, Texas, at the
Four Seasons Resort & Club was a tremendous success. In
attendance were over 150 members and their spouses and/or guests,
as well as numerous children. Although the weather was warm, the
event was a lot of fun, and everyone seemed to enjoy the more casual
atmosphere which was intentionally planned. There was not a coat or
tie in sight. | understand from Mike Heron, our president elect, that he
intends to continue the casual atmosphere next year at the Hyatt Lost
Pines Resort & Spa near Austin, Texas; which, by the way, is another
“kid friendly” property.

On August 7, 2008, OADC sponsored a “legislative happy hour” at
The Summit Club in Tulsa. Senator Brian Crain spoke to those in
attendance about tort reform and legislative activities at the capitol in
Oklahoma City. He also answered questions for almost 30 minutes,
thus the event was very informative and entertaining.

Our trial school is scheduled for October 16 & 17, 2008, and will once
again be held in Oklahoma City. | strongly encourage our young
lawyers to take advantage of this opportunity to learn trial skills from
some of Oklahoma'’s finest civil defense attorneys.

Very recently, Jon Starr and | attended the DRI southwest regional
meeting in New Orleans, and our region has adopted new election
guidelines in regard to regional directors. David Davis, the present
regional director, from Austin, Texas, will complete his term next year,
and a new regional director will be elected. Jon describes the new
election procedures in his report on page three.

Thanks to everyone, including Skoshi Heron, who makes OADC such
an enjoyable and educational organization to be a part of. |look
forward to seeing you soon at one of our events.

Sincerely,

ROGER N. BUTLER, JR.




23 0.S.89.1: OKLAHOMA'S UNCONSTITUTIONAL
PUNITIVE DAMAGES STATUTE

By Michael T. Maloan
Foliart, Huff, Ottaway & Bottom

Sincethe Supreme Court of Oklahomaissueditsopinionin Gilbert v. Security Fin. Corp. of Oklahoma, Inc., 2006
OK 58, 152 P.3d 165, somethought congtitutional challengesto Oklahoma' s punitive damages statute, 230.S. §89.1, were
futile. After all, in Gilbert, the Supreme Court held that 23 O.S. § 9.1 was congtitutional, evenin light of the casesfrom the
United States Supreme Court in recent yearsdiscussing congtitutional limitson punitive damages, particularly State Farm
Mut. Automobilelns. Co. v. Campbell, 538 U.S. 408 (2003) and BMW of NorthAmerica, Inc. v. Gore, 517 U.S. 559
(1996). Thefight to bring Oklahoma s punitive damages statutein linewith al of the United States Supreme Court’ steach-
ingsabout punitive damagesisfar from over, however. In February 2007, withitsdecisionin PhillipMorrisUSA v. Will-
lams, u.sS , 127 S.Ct. 1057 (2007), the Supreme Court gave Oklahoma defendants additional ammunition to use
inattacking Section9.1. In Phillip Morris, the Court held that “ the Constitution’ s Due Process Clauseforbidsa Stateto use
apunitive damagesaward to punish adefendant for injury that it inflicts upon nonparties or thosewhom they directly repre-
sent, i.e., injury that it inflictsupon thosewho are, essentially, strangersto thelitigation.” 1d. at 1063. Because Section 9.1
specifically requir esjuriesto consider harm to nonparties caused by the defendant’ s action, Oklahoma s punitive damages
datuteisfacidly uncongtitutiona.

230.S. 89.1 providesfor three categories of punitive awardswith different standards and different damage caps
availableto each category. Category | permitsan award of punitive damageswherethejury findsby clear and convincing
evidencethat a“ defendant hasbeen guilty of recklessdisregard for therightsof others....” 1d. (Emphasisadded).
Category 11 and I11 punitive damages can be awarded where, in addition to other requirements, thejury findsa* defendant
has acted intentionally and with malicetoward others....” 1d. (Emphasisadded). Thus, the statute doesnot merely
suggest that juriesconsider harm to nonparties, it requiresit. Furthermore, the Supreme Court of Oklahomahas specifically
found that harm suffered by third partiesisan appropriatefactor for juriesto consider when awarding punitive damages. “ I
potential harmto other victimsisaconsideration, then actual harm to othersisalso an appropriateconsideration.” Gilbert,
152 P3d at 179 (Emphasisinorigind).

Phillip Morris, onthe other hand, standsfor the proposition that ajury cannot consider harm to othersin determining
theamount of punitive damagesto beawarded. In Phillip Morris, the United States Supreme Court overturned a$79.5
million punitive damagesaward from an Oregon jury in awrongful death caseagainst cigarette manufacturer PhillipMorris.
The Court held that the defendant’ srightsunder the Due Process Clause of the Fourteenth Amendment were violated when
thejury considered harm to nonpartieswhen it determined theamount of punitive damages. Phillip Morris, 127 S.Ct. at
1063. Over the objection of the defendant, thetrid judgeinstructed thejury that “[p]unitive damages are awarded against a
defendant to punish misconduct and to deter misconduct,” and “ are not intended to compensate the plaintiff or anyoneese
for damages caused by the defendant’ sconduct.” Id. at 1061.

The Supreme Court found that thisinstruction violated the Due Process Clause becauseit risked “ arbitrariness,
uncertainty, and alack of notice,” in that behavior aimed at strangersto thelitigation or general bad acts, couldresultina
punitive damagesaward to theplaintiff. Id. at 1063. The Court explained itsreasoning asfollows:

For onething, the Due Process Clause prohibitsa State from punishing an individua without providing that
individua with an opportunity to present every availabledefense. Yet adefendant threatened with
punishment for injuring anonparty victim hasno opportunity to defend against the charge, by showing, for
example, inacase such asthis, the other victim was not entitled to damages because he or she knew that
smoking was dangerousor did not rely upon the defendant’ s statementsto the contrary.
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DRI Report
Jon Starr, Oklahoma DRI Representative

Oklahoma sDRI membership was at 369 as of theend of August 2008. | have set agoa to get the DRI membershipin
Oklahomaup to 400 members by thetime Cary Hiltgen becomes President next year, so we are about 30 new members
short of reaching that goal. With Kevin Driskill’ sassstance, | am continuing my effortsto establish DRI Law Student
Association at thethree OklahomaL aw Schools.

OADC President Roger Butler and | attended the Regional DRI meeting on August 22 and 23, 2008 in New Orleans. The
main issue of interest was how the Southwest Regional Director in 2009 will be el ected. A procedure was decided onthe
week following the meeting which will prohibit astate from having acandidatefor the Regiona Director positionif aperson
fromthat state hasbeenthe Regional Director inthelast 2 terms. The prohibition doesnot start until after the new Southwest
Regional Director iselected in 2009, and the limitation can be suspended by aunanimousvote of thefive statesinthe
Southwest Regionif unusua circumstancesexist. Next year’ sRegiona meeting will bein San Antonio August 28th and 29th.
Also, the Annua DRI meeting will beheldin New Orleansthisyear. The Annual Meeting will occur from October 22 through
26, 2008. Several nationaly known speakerswill be speaking at the meeting, including former House speaker, Newt
Gingrich. Oklahoma sown, Cary Hiltgen, will becomethe President-elect of DRI at that meeting before ascendingto DRI
President at theAnnua Meeting in Chicagoin October 2009. You can register online at www.dri.org.

Punitive Damagescontinued.....

For another, to permit punishment for injuring anonparty victim, would add anear standardlessdimension
to the punitive damages equation. How many such victimsarethere? How serioudy werethey injured?
Under what circumstancesdidinjury occur? Thetria will not likely answer such questionsasto nonparty
victims. Thejury will beleft to specul ate. And the fundamental due process concernsto which our punitive
damages casesrefer—isk of arbitrariness, uncertainty and lack of notice-will bemagnified.

1d. (interna quotation marksand citationsomitted).

Importantly, harm to others can be considered by thejury in assessing thereprenensibility of the defendant’s
conduct, but cannot be considered when thejury isdeciding the amount of punitive damagesto award. 1d. at 1064.
To strikethisbalance, the Court held that * the Due Process Clause requires Statesto provide assurancethat juries
arenot asking thewrong question, i.e., seeking, not smply to determinereprehensbility, but also to punish for harm
caused strangers.” 1d. at 1064. Recognizing the practical difficulty of permitting thejury to consider harmto others
for one purpose, but not for the purpose of determining theamount of punitive damages, the Court stated the
fallowing:

How canwe know whether ajury, taking account of harm caused others under the rubric of

reprehend bility, a 30 seeks topunish the defendant for having caused injury to others? Our answer isthat
state courts cannot authorize proceduresthat create an unreasonable and unnecessary risk of any such
confusionoccurring. In particular, webelievethat wheretherisk of that misunderstanding isasignificant
one- because, for instance, of the sort of evidencethat wasintroduced at trial or the kinds of argument the
plaintiff madeto thejury - acourt, upon request, must protect against that risk. Although the Stateshave
someflexibility to determinewhat kind of proceduresthey will implement, federa condtitutiona law
obligatesthem to provide someform of protection in appropriate cases.

To read the complete article go to: WWW. OADC.ORG
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3rd Annual Trial School

Thisseminar will focusonthebasicsof tria strategy and practice. Itisdesigned to give new lawyersand thosewith limited
tria experience practical information onthebasicsof conducting atria. Taught by OADC memberswho areamongthe
finesttrid lawyersinthe state, thelimited classsizewill provide an opportunity for gaining real insight into the art and science
of successfully tryinga
lawsLit. Participants Registration
will besent acasefact
summary in advance.
Participantswill be Firm
required to prepare Address
theirownvoir dire,
opening Satement,
direct/crossexam of
critical witnessesand
clogng satementin Mail payment to:
advance of theevent

, , OADC
for presentation during PO Box 5445
the second day or the Edmond, OK 73083
workshop.

Name

Phone Email

0 $250 OADC Member 1 $300 Non-Member
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