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President’s Letter
By Brad Jackson

Let me just say, this is a great organization. Of course, the
organization is nothing without its members. As | look through the
membership roles, | realize what a select and distinguished group of
lawyers are involved in the OADC. | have no reservation about saying
that we have the finest, brightest and most ethical attorneys in the
state of Oklahoma. We are blessed with premier trial attorneys, and
“the brains of the outfit,” the researchers and writers.

Going one step further, | want to acknowledge and thank all of the
2006 officers, directors and committee members for their dedication
and work to lead this organization. As you know, we cannot send out
newsletters, present CLE seminars and file amicus briefs without a
number of volunteers. We have had an excellent year thanks to the
efforts of many OADC leaders.

2007 is upon us. Grady Parker will take over as president in 2007 and
will continue to promote the OADC and its programs. However, he
cannot do this alone. The OADC continues to need volunteers. If you
are interested in getting involved in a premier organization of
outstanding defense lawyers, | would encourage you to throw your hat
in the ring as a volunteer and leader of OADC. There are a number of
committees and other leadership positions available, and | would
encourage each of you to carefully consider any areas in which you
might become involved.

Finally, on another note, be sure to register for the products liability
seminar which will take place on December 8, 2006. This promises to
be a fantastic seminar with some of the very best products liability
defense attorneys our state has to offer. In addition, this will give you
another opportunity to secure CLE credit before the end of the year.

Registration information regarding the “Winter Meeting” will be coming
out soon, so please reserve space on your busy calendar for January
19th and make plans to attend the meeting in Oklahoma City.

We look forward to seeing you in 2007!




10" Circuit Appellate Procedure Basics
by David M. vonHartitzsch and Jennifer H. Kirkpatrick

IntheApril OADC newdetter, theAppel late/Adminitrative
Law Committee provided an articleonthebasicsof filingan
appeal in Oklahoma State Courts. Thisarticlewill address
the basicsof filing an appeal to the United States Court of
Appealsfor the Tenth Circuit (“10" Circuit”). Althoughthere
areafew pardles, federd appdlate procedureissubgtantialy
different than appell ate procedurein OklahomaState Courts.

Aswith al appedls, theanalysisbeginswith jurisdiction.
Becausethe 10" Circuit Court of Appedsisaninferior Article
11 court, itsjurisdictionislimited to that conferred by federd
statute. See United States v. Padilla, 589 F.2d 481 (10"
Cir. 1978). Generally, the 10" Circuitsjurisdictionislimited
to appealsfrom: (1) final decisions (28 U.S.C. sec.1291);
(2) interlocutory orders related to injunctive relief,
receivershipsand casesarising from admiralty (28 U.S.C.
1292(a); (3) interlocutory ordersarising from patent cases
(28 U.S.C. sec. 1292 ()); (3) certified interlocutory orders
(28U.S.C. sec. 1292(h)); (4) classaction certification orders
(Fed.R.Civ.P. 23(f)); and (5) extraordinary writs (28 U.S.C.
sec. 1651).

Oncethedeterminationismadethat jurisdictionexigs, itis
critical to determinethetime permitted for filing the apped.
If the government isnot aparty, the appeal must beinitiated
withinthirty (30) daysafter thejudgment or order appealed
isentered. Fed.R.App.P. 4(a)(1)(A). If thegovernmentis
aparty, then thetime period isextended to sixty (60) days.
Fed.R.App.P. 4(a)(1)(B). Under Fed.R.App.P. 4, a
judgment or order is“entered” at thetimethe Digtrict Court
Clerk enters the judgment or order on the docket.
Fed.R.App.P. 4(a)(7). Anannouncement of ajudgment or
order is not “entered” for the purposes of this rule.
Practitioner’'sGuideto the Tenth Circuit Court of Appeals,
Fifth Revision, December 1998 at 15 (“Practitioner’s
Guide”). Anapped initiated beforeajudgment or order is
“entered” ispremature and will be deemed filed onthe date
that thejudgment or order is“entered” by the District Court
Clerk. Fed.R.App.P. 4(a)(2).

An apped isinitiated by filing aNotice of Appeal (“NOA”)
withthe Digtrict Court from which the apped isto betaken.
Fed.R.App.P. 3. Form 1 of the Federal Rulesof Appellate
Procedure should be used, but in any event, the NOA must
specify the party taking the appeal, the judgment being
appeal ed, and the court to which the appeal will betaken.
Fed.R.App.P. 3(c). Noticeof thefiling of the NOA will be

served upon al counsd of record by the District Court Clerk.
Fed.R.App.P. 3(d)(1). TheDistrict Court Clerk will also
transmit the preliminary record, consisting of the NOA and
thedocket entries, to the 10" Circuit. Fed.R.App.P. 3(d)(2).

Withinten (10) daysof thefiling of the NOA, the appealing
party must file adocketing statement with the 10" Circuit.
10" Cir. R. 3.4(A). The purposeof the docketing statement
isto categorize appea sand to identify potentia jurisdictiona
defects. Practitioner’'sGuideat 23. Thedocketing statement
isnot abrief and does not limit arguments or issuesto be
argued on appeal. 1d. Thedocketing statement should not
include argument and motions to strike or amend the
docketing statement, or arguments over its contents, are
srongly disfavored. 1d. Thedocketing statement should be
intheform of Form 1 of the 10" Circuit Rules. Id. Along
with thedocketing statement, thegppellant should filean entry
of appearance (Form 2 of the 10" Circuit Rules). Inaddition,
the appellant must file either atranscript order form or a
satement stating that no additiona transcript will beordered.
Fed.R.App.P. 10(b)(1).

When therecord iscomplete, the District Court Clerk will
notify the partiesand the 10" Circuit. Withinforty (40) days
of thisnotification, theappe lant must filetheir opening brief.
Fed.R.App.P. 31(a)(1). Theappelleewill then havethirty
(30) daystofilearesponsebrief. 1d. Areply brief may be
filed withinfourteen (14) daysafter the serviceof theresponse
brief. 1d.

The appellantsbrief must include: (1) acorporatedisclosure
statement required under Fed.R.Civ.P. 26.1; (2) atable of
contents; (3) a table of authorities; (4) a jurisdictional
satement; (5) astatement of theissuespresented for review;
(6) astatement of the case; (7) astatement of thefacts; (8) a
summary of the argument; (9) the argument (which must
include a statement of the standard of review); (10) a
conclusion; (11) acertificate of compliance; (12) astatement
on oral argument; and (13) the name of the Court and Judge
appealed. Fed.R.App.P. 28; 10" Cir. R. 28.2. Inaddition,
the 10" Circuit requiresthe appellantsbrief toinclude specific
referencesto therecord and copiesof al pertinent findings,
conclusions, opinionsor ordersof thedistrict judgeand a
transcript of any judicid pronouncement thereof (evenif these
itemsare also contained in the appendix to befiled). 1d.;
10" Cir. R. 28.1. Theappelleesbrief must also contain 1-
13 above, however, someitemsmay beomitted if thegppellee
issatisfied with the gppel lants statement of such. 1d.
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The 10" Circuit has very particular requirementsregarding theform of briefsthat can befound in Fed.R.App.P. 32 and 10"
Cir. Rule32.1.

Unlikein OklahomaState Courts, in caseswheredl partieshaveretained counsdl, therecord compl eted by the District Court
Clerk isretained with the Digtrict Court Clerk and therecord on appeal cons stsof those documentsincluded inthe appendices
filed by the parties (dthough the 10" Circuit has accessto theentirerecord). SeePractitioner’'sGuideat 26-27. Theparties
areencouraged to agree on the contents of the Appendix. Fed.R.App.P. 30(b)(1). If the partiescannot agree, Fed.R.App.P.
30(b)(1) providesaprocessto assist the partiesin resolving any disputes. On motion by the parties, the 10" Circuit will
entertain amotion to defer thefiling of an appendix until after the briefing is concluded so that ajoint appendix may befiled.
Practitioner’'sGuideat 27; Fed.R.App.P. 30(c).

Once briefing has concluded, the 10" Circuit may set the matter for oral argument. Fed.R.App.P. 34; 10" Cir. R. 34.1.
Otherwise, the court will consider the appeal and may or may not issuean opinion. 10" Cir. R. 36.1. If the 10" Circuitissues
anopinionitwill beeither published or unpublished, although proposed revisionsto the 10" Circuit Ruleseffective January 1,
2007 may render thisdistinction obsolete. A mandateisissued seven daysfollowing the rehearing process or the expiration of
timedlotted for such. Fed.R.App.P.41(b). In2001, theaveragetimefromthefiling of the NOA to theissuance of anopinion
was11l.2months. Practitioner’'sGuideat 10.

Asisindicated above, thisisavery basic outline of the proceduresrequired by the 10" Circuit. The Practitioners Guidecited
herein, and availableat the 10" Circuitswebsite, isan excellent resource for amore detail ed discussion regarding the appellate
process, including asamplebrief.

Nominations Wanted: o
Outstanding Defense OA DC Product Liability
i Seminar Cost (includes Lunch)
Candidates for the award must have demonstrated $ 100 OADC Members
outstanding commitment to the work of OADC and $150 Non-Members Location of Seminar:
during the 2006 year have obtained one or more 9:00am - 4:30pm The Tower (Valliance Bank Building)
substantial litigation successes (not necessarily a defense Downstairs Conference Room
i Nominations must be submitted by De- 7CLE & 1001 NW Pxpressway
verdict).  NO y : . Oklahoma City, OK
cember 30th. 1 Ethic Credit
L Mail this form and payment to:
Nominations Wanted: OADC
Outstanding Young Lawyer of 2006 2601 NW Expressway, Suite 703W

Oklahoma City, OK 73112

Candidates for the award must have demonstrated
outstanding commitment to the work of OADC and

during the 2006 year have one or more of the Name
following:
1. Published Articles Firm
2. Pro Bono Work
3. Work with Law Students
4. Community Service Emal
5. Successful Briefs /Assistance in a Trial mal
Send to all Nominationsto: Brad Jackson For adetailed agenda....
bjackson@rhodesokla.com www.OADC.org
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The Oklahoma Association of Defense Counsel

Board of Directors and President Brad Jackson

Cordially Invite you to attend the
2007 Winter Dinner and Dance

Friday, January 19, 2007
Gaillardia Country Club
5300 Gaillardia Boulevard
Oklahoma City, OK 73142

6:30pm Reception
1:00pm  Dinner

Please join us for a great evening of fellowship and fun as we honor our outgoing President Brad Jackson,

welcome our incoming President Grady Parker and honor members for their outstanding service.
O
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